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GRIFFIS, J., FOR THE COURT:
11. Pamea Hobson, as the Adminigratrix of the Estate of Charles Hobson, filed a wrongful degth
action againg Waggoner Engineering, Inc. (“*Waggoner Engineering”) and Nationa Sed Company
(“National Seal”). Charles Hobson's body was discovered in an aerated sewage lagoon under
congtruction. Mr. Hobson's employer, Laird Electric, Inc. (“Laird”), was hired by the project generd

contractor, Carter and Mullings, Inc. (“Carter and Mullings’), asthe eectrica subcontractor. \Waggoner



Engineering was the engineering firm that had a contract with the City of Forest to design the lagoon.
Nationd Sed manufactured the liner that was ingtdled around the lagoon
92. Thetrid court sustained the motions for summary judgment, filed by Waggoner Engineering and
Nationa Sedl, on the grounds that (1) Ms. Hobson failed to establish that Waggoner Engineering or
Nationa Sed owed any duty to the decedent, and (2) that even if Waggoner Engineering or National Sedl
owed aduty, Ms. Hobson failed to establish proximate cause. Finding no error, we affirm.

FACTS
113. In July of 1991, the City of Forest entered an owner/engineer agreement with Waggoner
Enginearing to design the expansion of the City’ s wastewater treatment plant (the “ Project”). The City of
Forest, after receiving severd bids, entered an owner/contractor Agreement with Carter and Mullings to
serve as genera contractor on the Project. Carter and Mullings hired Laird Electric as an dectrica
subcontractor. Charles Hobson was an employee of Laird Electric who was working on the Project.
14. On the morning of April 16, 1993, a hard hat and a pack of cigarettes were found floating in the
sewage lagoon. Charles Hobson' s body was found submerged in the lagoon. Apparently, Mr. Hobson
was working near the lagoon and somehow entered the lagoon, where he drowned. No one saw Mr.
Hobson enter thelagoon. There was no evidence presented to establish who or what caused Mr. Hobson
to enter the lagoon.
5. Ms. Hobson filed acomplaint for wrongful degth in Scott County Circuit Court, on April 5, 1996,
and named Waggoner Engineering, Carter and Mullings, and afictitious entity which had manufactured the
liner of the lagoon in which Mr. Hobson had drowned as defendants. Carter and Mullings was dismissed
asHobson' sstatutory employer. See Doubleday v. Boyd Construction Co., 418 So. 2d 823, 826 (Miss.

1982) (where prime contractor required subcontractor to secure policy of workmen's compensation



insurance on its employees, prime contractor "secured’ compensation insurance for benefit of
subcontractor's employee within meaning and purpose of workmen's compensation Satute and, therefore,
was not "any other party" alowed by statute to be sued by employee or his dependents and was immune
from employee's common-law negligence action). Carter and Mullings required Laird to secure a policy
of workers compensation insurance on its employees and was, therefore, immune from a separate
negligence action.
T6. In February of 1998, Ms. Hobson amended her complaint to add National Seal as a defendant.
Nationa Sed filed a motion to dismiss arguing that the statute of limitations had expired and that Ms.
Hobson failed to demondrate due diligencein identifying it asadefendant. Thetrid judge denied Nationa
Sed’s mation.
q7. Thereafter, Waggoner Engineering and Nationd Sed filed motions for summary judgment. The
trid judge granted the motions on two separate grounds.  Fird, the tria court reviewed the various
contracts governing the duties and responsibilities owed by Waggoner Engineering, Carter and Mullings,
and Nationa Seal and found that Carter and Mullingswas responsiblefor the safety a thework ste. The
tria court concluded that Waggoner Engineering and Nationa Sed owed no duty to Mr. Hobson.
118. Second, the trid court found that Ms. Hobson failed to establish proximate cause. Thetrid court
determined that there were no eyewitnesses to the incident, that it was mere speculation as to how Mr.
Hobson entered the lagoon, and that even if Mr. Hobson had dipped on the liner and fell in the lagoon, it
was the result of his own negligence.
T9. Ms. Hobson contends the trid court committed the following errors:

1 Waggoner Engineering, with an on-Ste representative respongble for monitoring

compliance with plans and specifications, owed a duty to the decedent, Charles Hobson,
to take due care to design a safe facility and to warn him of any dangers.



A. The existence and scope of duties of due care owed to workersimplicates public
policy which, given Waggoner's extensve supervisory authority of the
congruction, should not be set asde where Waggoner’s full-time project
representative was in a position to warn of hazards and knew or should have
known of the hazards presented by the dick liner and the aerated water inwhich
people cannot float.

B. Waggoner had aduty to produce a safe design which was not defective as having
created a condition which was unreasonably hazardous to foreseeable persons
coming in contact with the congtruction based on design.

2. Nationa Sed owed smilar dutiesto Charles Hobson: it designed a defective product and
falled to warn Hobson of dangers known to National Sedl.

3. The Circuit Court erred in viewing the fact that no one saw Hobson enter the water as
determinative of the question of legd cause. Causation may be established by
circumdantid physca evidence and, generdly, it isfor the fact finder to determine cause
on that basis.

910. Nationa Sed cross-appeded asserting that (1) the tria court erred in overruling its motion to
digmiss (2) the trid court erred in its falure to find Ms. Hobson had not exercised due diligence in
subdtituting Nationd Sedl as a defendant in atimely fashion; and (3) the trid court erred by failing to find
that the statue of limitations had expired.

STANDARD OF REVIEW
11. InAetna Casualty and Surety Co. v. Berry, 669 So. 2d 56, 70 (Miss. 1996), the Mississippi
Supreme Court st forth the following standard of review for summary judgment:

This Court conductsde novo review of ordersgranting or denying summary judgment and
looks a dl the evidentiary matters before it--admissions in pleadings, answers to
interrogatories, depogtions, affidavits, etc. The evidence must be viewed inthelight most
favorable to the party againg whom the motion has been made, that is, the non-movant is
giventhe benefit of the doubt. If the moving party isentitled to judgment asamatter of law,
summary judgment should forthwith be entered in hisfavor. Otherwise, the motion should
be denied. Issues of fact sufficient to require denid of a motion for summary judgment
obvioudy are present where one party swears to one verson of the matter and another
says the opposite. In addition, the burden of demondrating that no genuine issue of fact
exigsis on the moving party.



Id. a& 70 (citing Mantachie Nat. Gasv. Miss. Valley GasCo., 594 So. 2d 1170, 1172 (Miss. 1992)).
Additiondly, the movant bearsthe burden of persuading thetria judgethat: (1) no genuineissue of materia
fact exigs, and (2) on the basis of the facts established, heis entitled to judgment asamatter of law. Pargo
v. Elec. Furnace Co., 498 So. 2d 833, 835-36 (Miss. 1986); Smithv. Sanders, 485 So. 2d 1051, 1054
(Miss. 1986). Mere dlegation or denid of materia fact isinsufficient to generate atriableissue of fact and
avoid an adverse rendering of summary judgment. Sanders, 485 So. 2d at 1054; Hill v. Consumer Nat'l
Bank, 482 So. 2d 1124, 1128 (Miss. 1986).
ANALY SIS AND DISCUSSION OF LAW

Whether Waggoner Engineering had a duty to warn the Decedent of

any dangers or whether Waggoner Engineering's design was

defective.

A Duty to Warn
12. Thefirst assgnment of error rasesaquestion which isreaively new intheream of Mississppi tort
law. Missssippi has very little case law which addresses the duty of an engineer or architect to protect
congruction workers from harm while on the job ste. Traditiondly, architects and engineers have been
shielded from liahility, except in cases when due care was not exercised in the preparation of plans and
specifications. 11-AUG Congtruction Law. 11, 11. However, in the past few decades more and more
lawsuits have asserted that the project engineer or architect has a duty to supervise the congtruction site
to ensure safe operations. 1d.
113. TheMissssppi Supreme Court recognized thistrend inJonesv. James Reeves Contractors, Inc.,
701 So. 2d 774 (Miss. 1997). InJames Reeves Contractors, Inc., an employee of aplumbing contractor
waskilled when the walls of an excavated manhole caved in and suffocated him. 1d. at 776-77. Hisheirs

sued numerous parties, including the project architect. 1d. a 777. Thetrid court granted a summary



judgment to the architect on the groundsthat it owed no duty to the decedent. 1d. a 783. The plaintiffs
asserted thetrid court erred becausethe architect knew that the subsurface soil conditionswerewet, sandy
and Sty clay and failed to inform the generd contractor of this danger. Id.
114.  The supreme court held that the sole issue was whether there was a "common law duty to warn
onthe part of thearchitects based upon their prior knowledge of the dangerous soil conditions.” 1d. at 784.
Recognizing the dearth of Mississppi case law on this subject, the supreme court examined the decisons
other statesgpplied. After acareful analys's, the supreme court relied onthedecisonin Young v. Eastern
Engineering & Elevator Co., Inc., 381 Pa. Super. 428, 554 A. 2d 77 (1989). In James Reeves
Contractors, Inc., the supreme court held that * unless an architect has undertaken by conduct or contract
to supervise a congruction project, he is under no duty to notify or warn workers or employees of the
contractor or subcontractor of hazardous conditions on the congtruction site” and affirmed the summary
judgment. James Reeves Contractors, Inc., 701 So. 2d at 786.
115.  Thesupreme court dso cited Hanna v. Huer, Johns, Neel, Rivers& Webb, 233 Kan. 206, 662
P. 2d 243 (1983). In Hanna, an architect agreed to supervise the project; however, he did not agreeto
supervise safety issues. Hanna, 223 Kan. at 206, 662 P. 2d at 244. The court established seven factors
to determine whether supervisory powers go beyond the provisions of the contract:

(2) actud supervison and control of the work;

(2) retention of the right to supervise and contral;

(3) congtant participation in ongoing activities at the congruction Ste;

(4) supervison and coordination of subcontractors;

(5) assumption of respongbilities for safety practices,

(6) authority to issue change orders; and

(7) theright to stop the work.

Id. a 219, 662 P. 2d at 253-54. The Kansas court held that the architect did not have a contractua duty

to provide for the safety of the plaintiffs and nothing in the record supported afinding that the architect by



itsactions undertook or could have impliedly assumed responsibility for safety procedures on the job Site.
Id. at 220-21, 662 P. 2d at 253.
116. Additiondly, inJames Reeves Contractors, Inc., the supreme court cited Walker v. Wittenburg,
Deloney & Davidson, 241 Ark. 525, 412 SW. 2d 621 (1976). In Walker, the architect agreed to
supervise congtruction but the generd contractor had agreed to provide a safety coordinator. 1d. The
Arkansas court held that an architect must make an express agreement to supervise the congtruction site
toincur ligbility. 1d. at 532, 412 SW. 2d at 631.
17.  Indting Hanna and Walker, the Missssippi Supreme Court noted:
[W]e philosophicdly disagree with the holdings of Hanna and Walker to the extent that
they hold that a contractua duty to maintain actua supervison over the details of the
congtruction project does not entail the duty to supervise safety. It would seem natura that
the supervison of safety is encompassed in the duty to supervise, and no separate
agreement to supervise safety is necessary wherethe architect is supervising the detail s of
every other aspect of the project.
James Reeves Contractors, Inc., 701 So. 2d at 785.
118. Ms. Hobson contends the quoted language supports her claim that Waggoner owed aduty to the
decedent regarding safety. While we interpret thislanguage to mean that if the engineer has contracted to
supervise every other aspect of the project besides safety, then ligbility, with regard to safety, may then be
extended to the engineer in some circumstances, regardiess of contractua obligations, wefind thiscaseis
not one of those circumstances.
119.  To begin our examination, we ook to the various contracts among the parties. Wefirst review the
owner/engineer agreement between Waggoner Engineering and the City of Forest and then turn to the

owner/contractor agreement between Carter and Mullings and the City of Forest. Therewas no separate

agreement between Waggoner Engineering and Carter and Mullings.



920. According to the owner/engineer agreement, Waggoner had the following dutiesand
responshbilities

ARTICLE1121 Act as the OWNER's representative with duties and
respongibilities and limitations of authority as described in the generd conditions to the
Congtruction Documents.

ARTICLE 1.1.2.3. Make periodic vigtsto the ste of the congtruction to observethe
progress and the qudlity of the construction work and to determinein generd if the results
of the congruction work are in accordance with the drawings and the specifications. On
the bass of his on-ste observations as an ENGINEER, he shdl endeavor to guard the
Owner against gpparent defectsand deficienciesin the permanent work constructed by the
Contractor but does not guarantee the performance of the Contractor. The ENGINEER
shdl not be required to make exhaugtive or continuous on-Site observations to check the
quality or quantity of the construction Work. The ENGINEER is not responsible for
congtruction means, methods, techniques, sequences or procedures, time of performance,
programs, or for any safety precautions in connection with the congtruction Work. The
ENGINEER is not respongble for the Contractor's failure to execute the work in
accordance with the Construction Contract.

ARTICLE1.1.25 The ENGINEER shdl provide one or more full time resdent
project representatives.... By means of the more extensve on-dte observations of the
work in progress, the ENGINEER will endeavor to provide further protection for the
OWNER againg defects and deficiencies in the Contractor's work, but the furnishing of
such servicesshdl not include construction review of the Contractor's construction means,
methods, techniques, sequences or procedures, or of any safety precautions or
programsin connection with thework, and the ENGINEER shall not be responsiblefor
the CONTRACTOR'sfailure to carry out the work in accordance with the Congtruction
Contract.

ARTICLE 1.1.2.7 Notify the OWNER of permanent work which does not conform
to theresult required in the Congtruction Contract, prepare awritten report describing any
apparent nonconforming permanent work and makerecommendationsto the OWNER for
itscorrection and, at the request of the OWNER, have recommendationsimplemented by
the CONTRACTOR.

ARTICLE 1.1.2.11. The ENGINEER shal not be responsible for the defects or
omissonsin the work result of the CONTRACTOR(S) or any subcontractor(s), or any of
the CONTRACTOR's or subcontractor's employees or that of any other persons or
entities responsgible for performing any of the work result as contained in the Construction
Contract.



ARTICLE®6.6.4. The ENGINEER hasnot been retained or compensated to provide
design and congruction review services relating to the CONTRACTOR's safety
precautions or to means, methods, techniques, sequences, or proceduresrequired for the
CONTRACTOR to perform his work but not related to the final or completed structure,
omitted servicesinclude but are not limited to shoring, scaffol ding, underpinning, temporary
retainment of excavations and any erection methods and temporary bracing.

(emphasis added).
721.  Further, Attachment "C" to the owner/engineer agreement further provided, in pertinent part,
that:

the furnishing of [the Resident Project Representative] serviceswill not make ENGINEER
responsible for or give ENGINEER control over construction means, technigques,
sequences, or procedures or for safety precautions or_programs, or responshbility for
CONTRACTOR's falure to peform the work in accordance with the Contract
Documents. . . .

(emphasis added). Paragraph C.5 of Attachment " C" provided that the Engineer “[s]hall not adviseor issue

directions regarding or assume control over safety precautionsand programsin connectionwiththeWork.”

722.  Therefore, according totheexpresstermsof the owner/engineer agreement, Waggoner Engineering
had no duty or responsibility for the supervision of the congtruction work or project safety. While Ms.
Hobson believes that James Reeves Contractors, Inc. supports her case, we find that it does not. We
find nothing in the contract to indicate that Waggoner agreed to supervise the construction of the project
or safety. Instead, the owner/contractor agreement between Carter and Mullings and the City of Forest
imposed al such duties and respongbility for project supervison and safety on the generd contractor,
Carter and Mullings.

723.  Inthegenera conditions section of the owner/contractor agreement, Carter and Mullings accepted

the following duties and respongiilities:



ARTICLE®G.1. The CONTRACTOR will superviseand direct thework.
He will be solely responsible for the means, methods, techniques, sequences, and
procedures of construction.

ARTICLE®G.8. The CONTRACTOR shdl befully respongblefor dl acts
and omissions of its subcontractors and of persons and organizations either directly or
indirectly employed by them and of persons and organizations for whose acts any of them
may be liable to the same extent that he is responsible for the acts and omissions of
persons directly employed by him.

ARTICLE 6.8.18. The CONTRACTOR will . . . comply with al laws, ordinances,
rules and regulations gpplicable to the Work.

ARTICLE®G.19. The CONTRACTORwWiIll berespongiblefor initiaing, maintaining
and supervisng all safety precautions and programsin connection with the Work. He
will take all necessary precautions for the safety of, and will provide the necessary
protection to prevent damage, injury or lossto

6.19.1 All employees on the Work and other persons who may be
affected thereby . . . .

ARTICLE 6.20 The CONTRACTOR will designate aresponsible member of its
organization a the Ste whose duty shall bethe prevention of accidents. This person shall
be the CONTRACTOR's superintendent unless otherwise designated in writing to the
CONTRACTOR to the OWNER.

(emphasis added).
924.  The genera conditions section of to the owner/contractor agreement also established the extent of
Waggoner Engineering’ s duties and responghilities during construction:

ARTICLE 9.5 The ENGINEER [Waggoner Engineering] will have authority to
disapprove or rgect work whichis"defective’ (which termis hereinafter used to describe
Work that is unsatisfactory, faulty or defective or does not conform to the requirement of
the Contract Documents or does not meet the requirements of any inspection, test or
approva referred to in the Special Conditions or has been damaged prior to fina
acceptance).

ARTICLE9.13 The ENGINEER will not be responsible for the construction
means, methods techniques, sequences, or procedures; or the safety precautions or
programs incident thereto and he will not be responsible for the CONTRACTOR's
falure to perform the Work in accordance with the Contract Documents.

10



ARTICLE9.14 The ENGINEER will not be responsible for the acts or omissions
of the CONTRACTOR or any subcontractor or any of his or their agents or theirs
employees, or any other persons performing any of the work.

(emphasis added).

925. Hndly, the specid conditions section of the owner/contractor agreement specificaly addressed

project safety:
Section 1-01.F. CONSTRUCTION SAFETY is a project requirement. The
CONTRACTOR shal be responsble for providing any and dl safety equipment and/or
methods necessary for the precautions of the work by his personnel and the personnel
of any sub-contractors, as wel as providing safe access and Site conditions to all
elements of the Project for the OWNER, ENGINEER and their representatives. Such
safety requirements shal meet guiddines as contained in OSHA and U.S. Department of
Hedth and Human Services (Nationd Ingtitute for Occupationd Safety and Health
(NIOSH) publication sections relative to the work contemplated herein.

Section 1-02.A. The CONTRACTOR. . . shdl take al necessary precautionsto
guard against damage to property and injury to persons.

Section1-02.B. The CONTRACTOR shdl put up and maintainingood condition,
sufficient red or warning lights a night, suitable barricades and other devices necessary to
protect the public.
(emphasis added)(bold in origind).
726. Carter and Mullings, in turn, entered into a subcontract with Laird Electric, to perform certain
electrical work on the Project. There was no separate agreement between Laird Electric and either
Waggoner Engineering or the City of Forest.
927. Based on the owner/engineer agreement and the owner/contractor agreement, Waggoner
Engineering had no duties or respongbilities for supervison of the work or project safety. Indeed, asin
most congtruction projects, the generd contractor done had full and absolute control over the work site

and the means and methods of congtruction. The genera contractor decided who would be hired as

subcontractors and materia suppliers. The genera contractor decided when the various subcontractors

11



and materid suppliers would perform their tasks. The general contractor was responsible for the
supervison and coordination of the work between subcontractors and materia suppliers. Asareault, the
genera contractor was aso responsible for the work performed by subcontractors and the materials
inddledintheProject. Likewise, thegenera contractor was respong blefor the actions of subcontractors,
including their employees, in the performance of their construction discipline or function.

128.  AstheProject engineer, Waggoner Engineering’ s primary respons bility wasto make surethat the
generd contractor delivered afinished product that was congtructed consi stent with the Project’ splansand
specifications. Both the owner/engineer agreement and owner/contractor agreement establish that any and
al responghility for congtruction means or methods and Project safety rests solely with the generd
contractor, Carter and Mullings, and not with the Project engineer, Waggoner Engineering.

129. Asin James Reeves Contractors, Inc., we review the seven factors in Hanna to determine
whether the engineer’s supervisory powers extended beyond the contract provisons. Based on the
undisputed facts beforethetrid court, we agreewith thetrid court that Waggoner Engineering’ sdutiesand
responghbilities did not. Waggoner Engineering did not have actua supervison or control of the work.
Waggoner Engineering did not retain the right to supervise and control. The record contains minimal facts
to determine Waggoner Engineering's level of participation at the congtruction Site, but the contractua
agreements are clear that its participation wasto be kept to aminimum. There was no evidence presented
to establish that Waggoner Engineering' s participation went further than or beyond the requirements of the
contractual agreements. Waggoner Engineering did not coordinate or supervise the subcontractors.
Waggoner Engineering neither assumed responsibilitiesfor safety practicesnor could it issue change orders

or stop work without first going through the City of Forest.

12



130.  Under the standard established in James Reeves Contractors, Inc., no responghility for the
supervisonof congtruction at the sitewas contracted for or assumed by Waggoner Engineering. Therefore,
we find that Waggoner Engineering had no duty to warn Mr. Hobson, or any of the generd contractor's
workers or its subcontractors, of any dangers or to protect them from any harm. Accordingly, we affirm
thetrid judge s summary judgment on thisissue.

B. Defective Design
131. Ms. Hobson next assertsthat Waggoner Engineering’ sdesign for the sewagelagoon was defective
because Waggoner Engineering should have known that the lagoon’ s opewastoo stegp and theliner was
too dick for aperson to climb out of the lagoon. Ms. Hobson claims that since Waggoner Engineering
created adangerous condition then it hasaduty to aforeseeabl e person, who may encounter the condition,
to make the design safe or to warn of the dangerous condition.
1132. Thetrid judge did not specificdly address thisissue in granting the motion for summary judgment
and only ruled that Waggoner Engineering owed no duty to Mr. Hobson. From our de novo review of the
record, we conclude that there is an absence of evidence presented to support this issue. Indeed, the
plantiffs offered no evidence of industry standards or practices concerning the proper design of an aerated
sewage lagoons or any deviation therefrom by Waggoner Engineering in the preparation of the Project’s
plans and specifications. No expert testimony was offered to establish any available dternate design.
133.  The only evidence of the lagoon’ s design was the deposition of Kirk Rosenhan. Mr. Rosenhan,
an engineer and professor of engineering mechanics and industrid engineering at Missssippi State
Universty, tedtified as to the coefficient of friction for the “wet plagtic liner.” Mr. Rosenhan testified that
on a dope of nearly twenty degrees, the coefficient of friction of this plagtic liner would be under 0.3

degrees. He concluded that this meant that the liner and the dope produced insufficient traction for a

13



personto get out of thelagoon. Mr. Rosenhan did not testify or opine asto whether thistype of desgnwas
common or if this design deviated from an industry standard.

134. Ms. Hobson offered no evidence to establish that there was amaterid fact in dispute on thisissue.
Mr. Rosenhan’ stestimony wasSmply not sufficient. 1f thedesign and congtruction of theliner and itsdope
had dlowed sufficient traction for someone to get out of the lagoon, it is possible that such change would
defeat the intended purpose of the lagoon. Indeed, the plaintiffs offered no evidence to establish that
Waggoner Engineering’s design of the lagoon was defective.

1135. Missssppi law imposes on design professonas, including architects and engineers, the duty to
"exercise ordinary professond skill and diligence” Dickerson Construction Co., Inc. v. Process
Engineering Co., Inc., 341 So. 2d 646, 652 (Miss. 1977); Board of Trustees Utica Junior Collegev.
Lee Electric Co., 198 So. 2d 231, 234 (Miss. 1967). Neither Mr. Rosenhan’ s testimony nor any other
evidenceindicated that Waggoner Engineering failed to meet thisduty. Accordingly, weaffirmthesummary
judgment on thisissue.

. Whether National Seal Company had a duty to war n the Decedent of
any dangers or whether National Seal's liner design was defective.

A. Duty to Warn
136. Ms. Hobson assertsthat Nationa Seal wasnegligentinthat it failed to warn workersabout the dick
nature of theliner. Ms. Hobson citesO'Flynn v. Owens-Corning Fiberglas, 759 So. 2d 526, 535 (Miss.
Ct. App. 2000) for the proposition that manufacturers bear a common law duty to warn foreseesble
persons about hazards. She asserts that the decedent was a foreseeable person, National Seal knew of
the risk because of thewarning contained inits contract, and they failed to warn of the dangers. Sheasserts

that it wasfor ajury to decide if National Sedl's actions were reasonable. We disagree.

14



1137.  National Sed was a subcontractor to Carter and Mullings. 1t manufactured and instaled the liner
for the sawage lagoon. By the express terms of its subcontract with Carter and Mullings, National Sedl
was to complete itswork on the Project in twenty-one days and thereafter have no control or supervision
of thework site. Nationa Sed’swork was completed amost one year before Mr. Hobson's degth.
138.  Nationd Sed's contract with Carter Mullings stated:

[o]verdl safety of the job Site, and the safety of individuas not employed by NSC will be

the respongibility of the owner/genera contractor. The owner or genera contractor should

be aware that the liner is dippery, particularly when wet. Care must be exercised when
waking on theliner.

(emphasis added).
139.  Indetermining whether Ms. Hobson has a cause of action againgt National Sedl, we must first
examine Mississppi products ligbility law. TheMissssppi ProductsLiability Act, Miss. CodeAnn. 811-
1-63 (Rev. 2002), lays out the elements necessary to succeed on aclaim for failure to adequately warn.
The pertinent part of this Satute reads.
@ The manufacturer or seller of the product shdl not beligbleif the claimant does not
prove by the preponderance of the evidence that at the time the product left the

control of the manufacturer or sdler:

() 2. Theproduct was defective becauseit failed to contain adequate warnings
or indructions,

@i The defective condition rendered the product unreasonably dangerousto
the user or consumer; and

(i)  The defective and unreasonably dangerous condition of the product
proximately caused the damages for which recovery is sought.

(© () Inany action dleging that aproduct isdefective becauseit failed to contain
adequate warnings or instructions pursuant to paragraph (a)(i)2 of this
section, the manufacturer or sdler shdl not be lidble if the clamant does
not prove by the preponderance of the evidence that at the time the
product left the control of the manufacturer or sdller, the manufacturer or

15



sler knew or in light of reasonably available knowledge should have
known about the danger that caused the damage for which recovery is
sought and that the ordinary user or consumer would not redize its
dangerous condition.

(i) An adequate product warning or instruction is one that a reasonably
prudent person inthesameor Smilar circumstances would have provided
withrespect to the danger and that communicates sufficient information on
the dangers and safe use of the product, taking into account the
characterigtics of, and the ordinary knowledge common to an ordinary
consumer who purchases the product; or in the case of a prescription
drug, medica device or other product that is intended to be used only
under the supervision of aphysician or other licensed professiona person,
taking into account the characteristics of, and the ordinary knowledge
common to, aphysician or other licensed professiond who prescribesthe
drug, device or other product.

(e In any action adleging that a product is defective pursuant to paragraph (a)(i)2 of

this section, the manufacturer or seller shal not beliableif the danger posed by the

product is known or is open and obvious to the user or consumer of the product,

or should have been known or open and obvious to the user or consumer of the

product, taking into account the characteristics of, and the ordinary knowledge

common to, the persons who ordinarily use or consume the product.
140. "A plantiff has the burden of showing that the defect that dlegedly was the proximate cause of
injury existed at the time that the product |eft the hands of the manufacturer, and that the defect rendered
the product unreasonably dangerous.” Wolf v. Sanley Works, 757 So. 2d 316, 319 (110) (Miss. Ct.
App. 2000). "Accordingly, the proof must support that no material change in that product occurred after
leaving the manufacturer's control.”  Id.
41. Inthis case, we find that Nationd Sed’s warning, contained in its contract with Carter and
Mullings was sufficient. Additionaly, we find that the dangerous nature of this product, in that it becomes

dippery when wet, would be known to the ordinary user. Further, we hold that the liner's dippery nature

is open and obvious.
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142.  Wedso agree with the trid judge's reliance on McGill v. City of Laurel, 173 So. 2d 892 (Miss.
1965), in determining National Seal owed no duty to Mr. Hobson. The judge quoted McGill, saying thet,
“[plits and excavations on land embody no dangers that are not readily apparent to everyone, even very
young children,” and that, “[a]s agenerd rule, liability for injuries caused by dangerous insrumentaities
terminates with a cessation of control thereover.” McGill, 173 So. 2d at 898, 900.
143.  ThisCourt findsthat National Seal owed no duty to warn of dangersonthe congtruction siteto Mr.
Hobson. The judgment of the trid court is therefore affirmed.

B. Defective Design
44. Ms. Hobsondsodlegesthat Nationa Sed'sliner designwasso dick asto present an unreasonable
hazard to workers. She seems to claim that Nationa Sed should have erected guard rails or a fence
around the lagoon in order to correct this defect. She also seemsto assert that the liner could have been
manufactured with a more textured surface in the event someone contacted the liner.
45. To consider thisissue, weagain ook to the pertinent portions of Mississppi Code Annotated 8 11-
1-63. The dementsof aclam for defective design are asfollows:

@ The manufacturer or seller of the product shdl not beligbleif the claimant does not
prove by the preponderance of the evidence that at the time the product left the
control of the manufacturer or sdller:

(2) 3. The product was designed in a defective manner,

(i) The defective condition rendered the product unreasonably
dangerous to the user or consumer; and

(i)  The defective and unreasonably dangerous condition of the product
proximately caused the damages for which recovery is sought.

(b) A product is not defective in design or formulation if the harm for which the

cdamant seeks to recover compensatory damages was caused by an inherent
characterigtic of the product which is a generic aspect of the product that cannot
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(d)

(f)

Here again, the trid court did not address thisissue with specificity in its order granting summary

be diminated without substantidly compromising the product's usefulness or
desrability and which is recognized by the ordinary person with the ordinary
knowledge common to the community.

In any action dleging that a product is defective pursuant to paragraph (@) of this
section, the manufacturer or sdller shal not be liable if the damant (i) had
knowledge of a condition of the product that was inconsstent with his safety; (i)
appreciated the danger in the condition; and (iii) deliberately and voluntarily chose
to expose himsdf to the danger in such a manner to register assent on the
continuance of the dangerous condition.

In any action dleging that a product is defective because of its design pursuant to
paragraph (a)(i)3 of this section, the manufacturer or product sdler shdl not be
liableif the damant does not prove by the preponderance of the evidence that at
the time the product |eft the control of the manufacturer or sdler:

() The manufacturer or sdller knew, or in light of reasonably available
knowledge or in the exercise of reasonable care should have known,
about the danger that caused the damage for which recovery is sought;
and

(i) The product failed to function as expected and there existed a feasible
design dternative that would have to a reasonable probability prevented
the harm. A feasible design dternative is a design that would have to a
reasonable probability prevented the harm without impairing the utility,
usefulness, practicaity or desirability of the product to usersor consumers.

To recover under this satute, Ms. Hobson must demonstrate that a dispute of a material fact existed that
at the time the product left Nationd Sedl's hands, there was a feasible dternative design available that
would have prevented the harm without impairing the usefulness of the product. Wolf, 757 So. 2d at 320

(T111). We find that Ms. Hobson hasfailed to do so.

judgment. As in the case with Waggoner, Ms. Hobson offered no evidence of industry standards or
customs, no affidavits or deposition of any expert which would show that an dternate designis avalable

which would have prevented the dleged harm, without impairing the usefulness of the product. She only
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suggests possible dternate designsin her brief and nothing in the record supports any factua or evidentiary
bass for the suggested dternative designs. This Court dso finds that the inherent nature of the liner, it
dickness when wet, is something that cannot be changed without compromising its usefulness and this is
a characterigtic which would be obvious to a person with ordinary knowledge. We hold that there isno
evidenceintherecord to establish that Nationa Sed'sliner wasdefectively desgned. Therefore, weaffirm
thetria court’s summary judgmen.

47.  Sincetherewasno duty owed to Mr. Hobson by Waggoner Engineering or Nationa Sed, wefind
this is dispositive of any issue regarding proximate cause. Likewise, since we affirm the trid court's
summary judgment, the cross-apped of Nationa Sedl ismoot. Therefore, we declineto consider these
issues.

148. THE JUDGMENT OF THE CIRCUIT COURT OF SCOTT COUNTY ISAFFIRMED
ASTO DIRECT AND CROSSAPPEALS. COSTSASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERSAND CHANDLER, JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.
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